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UNITED STATES COmT OP APPEALS 
SECOND CmcUIT 


WIILIAM R. VAN GEMERT, et al., ; 

Plaintiffs -Appellants , 

-against- Docket No. 74-1157, etc. 

THE BOEING COMPANY, et al., : 

Defendant -Respondent . ; 


APPELLANTS* REPLY BRIEF 
REPLY POINT I 

There Is No Merit To Appellees' Contention That 
Boeing Is Not Liable Becatise It Violated A Pro- 
vision ^ The Stock Exchange Manual, Rather Them 
A Rule , And Because It Is A Listed Compemy 
Rather Than A Member. 

The appellees contend that violations of the Stock 
Exchange Manual are not actionable, although violations of 
Exchange Rules specifically denominated as "nxles” would be 
actionable, and that violations of rules by listed compemles, 
as opposed to members, are not actionable. In support of the 
contention that violations of the manual are not actionable, 
appellees claim that the manual Is suggestive eind not mandatory. 
In support of the contention that Exchange rule violations by 
listed companies are not actionable, the appellees rely upon 
their Interpretation of a 10-year old case, O'Neill v. Maytag. 
339 F. 2d 764 (2d Cir., 1964), and legislative history. How- 
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ever, the provisions of the Exchange Manual violated by Boeing 
are demonstrably mandatory and not merely suggestive, the 0»Nelll 
case has been Interpreted entirely differently by Judge Friendly 
In the landmark rase of Colonial Realty Corp . v. Barhe Sr Co. , 

B'jP P. 2d 17fl (?d Clr., 1966 ), rert . denied “^^5 U.S. Pl'^, and 
the legislative history rlted by the appellees Is completely in- 
applicable to their contention. 

A. The P’^ovlslons of Section A 10 Violated By 

Boeing Are Mandatory and No^ Merely Suggestive . 

To a large extent, appellees* contention that Section 
A 10 Is to be treated differently them Exchange Rules denominated 
as "rules” has already been controverted on paffen of 

appellants' main brief. Rather than repeating those pages here, 
the court Is respectfully referred the»-eto. What follows Is a 
rebuttal only to the extent not already covered. 

The contention that the publicity reaulrements o^ 
Section A 10, violated by Boeing, are merely suggestive Is belled 
by a brief examination of the section Itself. Other provisions 
of Section A 10 are expressly stated to be suggestive, whereas 
the publicity provisions violated by Boeing are. In contradis- 
tinction, stated In mandatory form. Po^* example. Section A 10 
contains a provision that the general release " should " be re- 
leased to one or more newspapers of gen*‘ral circulation In New 
York City which regularly publish financial news ... ", but 
mandatory language that "such news release shall be made as soon 
as possible after corporate action which will lead to, or which 


I 


I 
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looks towsrrt, redemption ... end shall be made by th»» fastest 
available means, l.e., telephone, telegraph o»- hand d-llvery,” 

Is utilised In setting forth the provisions violated. Thus, the 
violated po-tlons of S-etlon A 10 ran hardly be deemed to be 
suggestive when suggestions are expressly labled ss sueh In the 
Section but the violated provisions are described In mandatory 
form. 


The Introduction to the Manual Itself shows that Its 

contents are not merely suggestive or a guide. The Introduction 
reads : 


[This Manual! Includes a codification of the 
Se requirement a. procedure- and praetlcep 

of the Exchange relating to listed companies and 
their securities." (emphasis added) 


Clearly "reoul cements " are not merely suggestive but are synonomous 
with "rules" and are "instruments coo-espondlng the eto" within 
the meaning "Rules of the Exchange" as defined in i5^(a)(?) of the 
Securities A'f of 193^. See appellants* main brief p. -jo. 


Not only does Section A 10 itself and 1 he Introduction 
to the Manual show that the violated publicity >-eoul-ements therein 
are mandatory, but none of the authorities relied upon by the 
appellees Indicate the contrary. 

The appellees state that the Exchange Manual is described 
as a handbook which "outlines good corporate practice" In Vol. 1 
of the three-volume CCH Reports- entitled "New York Stock Exchange 
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Guide". Prom this description, appellees claim. It can be In- 
ferred that the matters In the Manual are suggestive. However, 
the portion of the description quoted by the appellees is com- 
pletely out of context since the remainder thereof states that 
the Manual also contains Excheinge policy In matters such as, 
redemptions and disclosure requirements . Thus, a 
proper quotation of the description Isi 

"[The Manual] outlines good corporate practice as 

well as Exchange policy In matters such as . , . 

* * * fllBclosure requirements . . . " . 

{1 N.Y. stock Exchange 6ulde at 9^7] (emphasis added) 

It Is therefore clear that the description states that some pro- 
visions of the Manual are outlines of good corporate practice 
but that others, such as the mandatory publicity requirements 
violated by Boeing, constitute Exchange policy on required matters. 
Moreover, any statement In the unofficial CCH Reporter to the 
contrary must bow to the statement by the Exchange itself. In the 
Introduction to the Manual, that the Manual contains requirements 
of the Exchange. 

The appellees set forth a statement contained In 
Chris -Craft Indu stries. Inc , v. Bangor Punt a Corp .. 426 P. 2d 
569* 576 (2d Clr . , 1970) to the effect that, although policies 
of the New York Stock Exchange are entitled to considerable re- 
spect, they cannot bind the commission or the courts. However, 

In that case, the plaintiff sought an Interpretation of a Stock 
Exchange Rule which would compel an exchange offer to be made 
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before t.hp filing of a raglat.ratlon 8t.at#»fnpnt. In vlolaMon of 
th« Sppur’t.lea A'^t. of 1933. Thur, the rourl Blmply hrlrt ihai , 
to the *‘xtent an Exchange rule la in ponfllrt with thP Art, the 
Art la binding upon the court and not the Exchange rule. In the 
Inatant action, thei^e la no conflict between Section A 10 and 
any of the Securities Acta and, therefore, the Chrla-Craf t ''aae 
la Inapplicable. 

The appellees cite DeBengls v. Levy , F. Supp. 99^ 

(S.D.N.Y. 19^>9), for the proposition that lo'^ua In a book, 
typography and locality, with respect to a directive specif Icallv 
designated as an Exchange '’rule”, is Impo'tant in determlnlnfc 
whether or not a violation la actionable as an Exchange rule, and 
that only matters known as "mles” or something closely approxi- 
mating "rules ” are actionable. DeRensls , however, had nothing 
to do with the Issue as to whether or not a directive In an 
entirely different volume from the general rules constitutes am 
actionable rule of the Exchange, but dealt only with matters 
designated as "Supplementary Material" located under specifically 
designated rules. In DeRengls , the plaintiff sought to Impose 
liability for violations of "Supplementary Material" set forth 
under a specifically designated Stock Exchange Rule, l.e.. 

Rule hkO. When the court noted the Importance of typography, 
locality and designation of a directive as a "rule". It was 
simply recognising the fact that Supplementary Material under 
a rule does not constitute the rule Itself and, therefore, may 
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not be «ptlonable. However, In the inutant action, a violation 
of Supplementar''^ Material un^^er a rule 1r not at Isnue, but at 
Issue Is a violation of an expressed requirement of the Exchan/?:e 
which Is stated In mandatory form and completely Independent 
from any directive more specifically denominated as a "rule”. 

The appellees also claim that there Ip nothlnr: in the 
listing agreement which Incorporates the Manual by reference o^* 
***^®^® way. This Is an absurd contention In view 

of the fact that the section of the Manual violated expressly 
refe-s to the listing agreement, l.e.. It states "the company's 
listing agreement with the Exchange reoulres Immediate publicity 
..." and the "term 'publicity', as used In the foregoing 
paragraph and below, and as used in the listing agreement . . . 
refers to a general news release . . . ". (E il?, P. a 170). 

Thus, Seetlon A 10 of the Manual clearly defines the meaning of 
the term "publish" as used In Sec. m, par. U of the listing 
agreement, by virtually coneluslve parole evidence as to the 
meaning of such term. Hence, violations of the publicity pro- 
visions of Section A 10 of the Manual are necessarily violations 
of the listing agreement. 

The appellees also quote from the Introduction of the 
Manual which states '•hat certain exigencies may require deviation 
from even the most explicitly stated policy or requirement’. How- 
ever, the word "requirement" as utilised In that portion of the 
introduction Is certainly broad enough to Include directives 
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sperlflrally denominated as "rulea" and. therefo-e, provider 
no basis for a distinction between surh dl»-ertlve 8 and directives 
set forth In the Manual. 

Appellees also cite a statement by Mr. Phillip L. 

West, a former vice-president of the Exchange, made at a P.L.I. 
discussion, where he referred to "these guidelines" contained In 
the Manual. However, Mr. West was referring only to the sug- 
gestive provisions In the Manual and not to the mandatory pro- 
visions therein such as the publicity provisions of Section A 10 
violated by Boeing. 

Finally, the appellee's refer to the Report of Special 
Study of Securities Markets of the Securities and Exchange 
Commission, H,R, Doe*. No, 9*5, Cong. 1st Scss, Pt,. li, ch. XII 
at 566 , 567 wherein It Is pointed out that a violator of the 
disclosure provisions of the Manual may be de-llsted. However, 
the fact that the special study points out that the violation by 
Bo-lng could be a cause for Its de-llstlng, merely points out 
the seriousness of the provision and that It Is an Instrument 
corresponding to a rule within the meaning of "Rules of the 
Exchange" as defined In Sec. 6 (a)( 3 ) of the Act. 

B, The Appellees' Interpretation of the 

O^Neill. case Is Contrary to Judge Frlendlv's 
Interpretation Thereof In Colonial, and 
the Legislative History ClEed by the Appellees 
Is Not Applicable. 

On pages 50-*>3 of the appellants' main brief. It Is 
.ho»n th.t ther, 1 , no v«lld dl.tlnctlon between . Il.ted compenv 
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^ « Danber cai5>any with respect to violations of stock Exchange 
Rules. Sgain, the court is respectfully referred thereto in lieu 
Of unnecessary repetition heree 

Appellees argue that 0 'Weill v. Maytag. 339 P. Sd 164 
(2d Cir., 1964), held that listed conpanles are not liable for 
violations of Exchange Rules. However, as shown on pages 51-52 
Of appellants' aaan brief, m Colonial Real tv nn,-n y. Bache a 
£0., SJJ2J4, the court, speaking through Judge Friendly, inter- 
preted oaelii as holding only that not all Stock Exchange Rules 
are actionable. To ascribe to O'Neill a holding that listed 
companies should be excused for their violations of rules while 
member congianies are not, would be entirely inconsistent with the 
ationale of the Colonl^iJ case and, at best, a retrogression of 
the law to a time before its development by the modem cases. 

In contending that Colonial Realty did not Interpret 
Ocelli as stated aboye, appellees refer to leglslatlye history. 
Appellees claim that, in 1934. when the Act was before Congress, 
a proylslon "extending coyerage of the rules and regulations ex- 
pected to be adopted under the aegis of the 1934 Act to Issuers" 
was deleted thereby indicating that there should be no ciyll 
liability against listed companies. Firstly, howeyer, the pfo- 
vlelon was to require listed companlee to agree with the Exchange 
to comply with the Act. and much of the discussion centered about 
whether or not the provision was necessary at all since such com- 
panlee would have to conply with the law regardless of whether 
they agree to. As Senator Hastings said on the Senate floor: 
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quite xmderstand why they want to get 

or iii iecurlty on record, in the form 

f an agreement, not to violate a particular law. 

IB valid , and If the rules and regulations made by 

iSJo "»<* the person entering^ 

brought himself within the 
securities for sale, then 
seems to me, the point of compelling 
him to sign a paper that he will abide by the laws 

commission must have back of 
which those of us who studied the bill 
do not quite understand, (78 Cong. Rec. 8585, 1934) 

Thus, there Is no legldatlva Intent Indicated that listed com- 


panies were to be exempt from liability by the dropping of the 

provision, merely a recognition that the provision was unnecess 
ary because they are liable. 


Assuming, arguendo, that the deletion of the provision 
did Indicate legislative Intent to exclude listed companies from 
liability. It Indicated an Intent to exclude them from liability 
for all securities violations, not Just violations of Exchange 
rules, because the provision was not limited to compliance with 
Exchange rules. Therefore, such Intent provides no reason for 
treating violations by listed companies of Exchange rules promul- 
gated under the Act differently than their violations of S.E.C 
rules promulgated under the Act. Since courts have Ignored any 
such legislative history with respect to civil liability against 
listed companies violating the Act and rules and regulations there 
under, e.g., 10(b)(5) actions, there Is no reason for such legis- 
lative history to be any more compelling with respect to Exchange 
rule violations. 
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REPLY POINT II 




Appellees Pall To Show That The Exchange Rule 
Violated By Boeing Is Actionable Only Upon A 
Showing Of Fraud. 

Appellees contend that the couz^ below was correct 
In holding that a showing of fraud is required In order to hold 
Boeing liable for Its violation of the Stock Exchange Rules per- 
taining to publicity requirements. However, not only are the 
appellees and the lower court erroneous for the reasons stated 
on pages 3^-42 of appellants' main brief, but also because the 
rule violated In the Instant action Is a specific rule In accord- 
ance with the regulatory scheme of the Securities Acts for 
assuring adequate disclosure, rather than a vague rule pertain- 
ing generally to standards of conduct which can only be part of 
the regulatory scheme for p»*eventlng fraud . 

The regulatory scheme of the Securities Acts comprises 
two distinct means of protecting Investors, to wit: (1) by pro- 
scribing activities which are tantamount to fraud (e.g.. Sec. 
10(b) of the Securities Exchange Act of 1934 and S.E.C. Rule 
10(b) -5 promulgated thereunder) and (2) by requiring adequate 
disclosure without regard to fraud (e.g.. Sec, l4(a) of the 
Securities Exchange Act of 1934 and S.E.C. Rule l4(a)-9 promul- 
gated thereunder, and Sec. 11 of the Securities Act of 1933 and 
the rules and regulations proirn. igated thereunder). Unlike the 
provisions designed primarily to prevent fraud, the provisions 
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of the Securities Acts, and the S.E.C. rules and regulations 
promulgated thereunder, designed primarily to require adequate 
disclosure are actionable, per se. without a showing of fraud. 


Gerstle v. Gamble -Skogmo , Inc . . CCH Fed, Sec. L. Rep. 1f93»983 
at P 93 >9^0-1 (2nd Clr., 1973); Flschman v. Raytheon Manufactur e 
ing Co.. 188 F. 2d 783 , 786 (2d Clr., 1951). 

Many Exchemge and N.A.S.D. rules are vague, broad 
rules, pertaining generally to standards of conduct and having 
nothing to do with disclosure, e.g., N.Y.S.E. Rule 405 ("know 
your customer") and the "suitability rule" cort alned In Art. Ill, 
112 of the N.A.S.D. Rules. Since the only standard of conduct 
proscribed by the Securities Acts Is "fraudulent" conduct, 
these vague rules can be part of the regulatory scheme of the 
Securities Acts only to the extent that they proscribe "fraud" 
within the meaning of the Acts and hence may require a showing 
of fraud to be actionable. Hecht v. Harris, Upham & Co. , 283 
F. Supp. 417, CCH Fed. Sec. L. Rep. f92,139 at p. 96,635 (N.D. 

Cal 1968 ), modified on other grotinds, 430 F. 2d 1202 (9th Clr. 

1970). 

Other Exchange rules, however, such as the publicity 
rule violated by Boeing herein, are specific and designed 
primarily to Implement the regulatory scheme of the disclosure 
provisions of the Acts and have little If emythlng to do with 
the antifraud provisions. Such disclosure rules are part of 



- 11 - 


the regulatory scheme of the Acts for providing adequate dis- 
closure and, hence, actionable regardless of fraud. 

None of the cases cited by the appellees, for the 
proposition that fraud Is required for liability upon Exchange 
rule violations Involve specific disclosure rules as does the 
Instant action, but they Involve the type of rule which is vague, 
aimed at general standards of conduct, has nothing to do with 
disclosure and, thus. Is part of the regulatory scheme only to 
the extent that It Implements the antifraud provisions of the 
Acts. Since the rule violated by Boeing In the Insteuit action 
Is a specific rule promulgated as part of the disclosure scheme 
of the Securities Acts, none of the appellees cases are applic- 
able. 

For example. In Hecht vs. Harris, Upham & Co., supra , 
a case heavily relied upon by appellees, fraud was required only 
because the rule violated therein was aimed at a general standard 
of behavior, had nothing to do with disclosure, and, thus, was 
part of the regulatory scheme of the Securities Acts only to the 
extent that It prohibited fraud. In Hecht . the defendant had vio- 
lated the "suitability rule" of Art. Ill, S2 of the rules of N.A.S.D., 
which requires brokers to have reasonable grovuids for bd. levlng 
that a transaction Is suitable for the customer before recommend- 
ing same. The court noted that the rule Implemented the antl- 
fraud provisions of the Acts, to the extent It was part of the 
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statutory scheme at all, rather than the disclosure provisions 
where fraud Is not an element, by stating; 

"On this point we merely note that the Security 
Acts, as applicable to this case, are essentially 
directed at fraud - not against mere negligence 
or errors of Judgment on the part of the broker." 
(Ibid. CCH at p. 96,634) (emphasis added) 

The court then stated the portion of Its opinion quoted by the 
appellees, to wit; that association or Exchange rules which are 
designed to prevent "xinethlcal behavior", such as the "suit- 
ability rule" In question, are not actionable unless the 
violation Is a fraud within the meaning of the provision of 
the Act pursuant to which the rule Is promulgated. The court 
did not state, however, as appellees would have us believe, 
that niles which are not designed merely to prevent unethical 
behavior, but are designed to Implement the provisions of the 
Securities Acts requiring adequate disclosure, also require a 
showing of fraud to be actionable . 


The court In Hecht also explained the wisdom of re- 
quiring fraud for finding liability under vague rules such as 
the "suitability rule" before It, as follows; 

"the question arises whether [the 'suitability 
rule'] Is the kind of rule upon which a civil 
eu:tlon for damages by the customer can be based. 
Conceivably, a broker might honestly think that 
his 'ground' for believing his recommendation 
'suitable' Is 'reasonable', only to find himself 
overruled In a law suit euid found guilty of fraud 
notwithstanding his good faith. As pointed out 
by Friendly, J., In Colonial . supra , p. 102, the 
practical consequences o^ allowing private federal 
damage suits based on rules of this kind. Involving 
Judicial review of market Judgments, would be con- 
siderable." ( Ibid . CCH at p, 96,635) (emphasis added) 
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l8 Involved, a rule that s Imply required Boeing to Immediately 
Issue a general news release, no "Judgments" are Involved aid 
a defendant cemnot honestly believe that It Is In compliance 
with the rule when It Is not. 

Two of the cases cited and quoted from by appellees. 
Rich V. New York Stock Exchcuige. CCH Fed. Sec. L. Rep. f9^,736 
(S.D.N.Y. 197 ^)* and Schonholts v. Amerlceui Stock Exchange, CCH 
Fed. Sec. L. Rep. f9^,539 (S.D.N.Y. 197^), were not decided upon 
the Issue of whether Exchange Rules are actionable, but upon 
the grounds that the rules Involved were not actually violated. 
Thus, the portions of the opinions from those cases quoted by 
the appellees, which pertain to liability for violations of 
Exchange Rules, are clearly dicta. Moreover, In such dicta, 
both courts said nothing more than that their research had re- 
vealed no decisions In which liability for violations of Exchange 
rules had been upheld wl-hout allegations of fraud. Since the 
decisions prior to those cases Involved rules having nothing to 
do with disclosure, but rules promulgated to obtain general 
standards of conduct, the results of the courts' research Is 
not surprising. Neither court stated, however, that fraud 
would be required for liability for violations of all rules. In- 
cluding specific rules designed to Implement the disclosure pro- 
visions of the Securities Acts. 

If fraud Is required for liability In some of the cases 
cited In appellants' main brief. It Is only because the Exchange 



Fcuieft Involved therein also had nothing to do with disclosure 
but with standards of conduct. However, since the irule violated 
by Boeing in the instant action is designed to provide adequate 
disclosure in accordance with the disclosure scheme of the 
Acts, the presence or non-presence of fraud herein is irrelevant. 
Moreover, in Starkman v. Seroussi, CCH Fed. Sec. L. Rep. 1194,600 
(S.D.N.Y. 1974), the court stated that fraud might be argued 
with respect to the registered representative, but previously 
in its opinion held that a valid cause of action had also been 
stated against the broker for its violation of the Exchange 
rules because "The rules here allegedly violated may be consider- 
ed 'an Integral part in S.E.C. regulation'", with no mention of 
possible fraud by or attributable to the broker. Similarly, in 
S.E.C. V. First Securities Co. of Chicago. 463 F» 2d 9 BI, CCH 
Fed. Sec. L. Rep. ir93»^30 (7th Clr. 1972) it was specifically 
found that the broker heu3 no knowledge of the registered repre- 
sentatlvefe fraud but that its violation of the rule "without 
more l.e., without attributing fraud to the broker, was 
actionable . 


The latest commentary on the topic is in agreement 
that Ihere is no basis for requiring fraud as an element of 
liability for violations of Exchange Rules. In an article by 
Edward Brodsky, an eminent securities attorney, entitled "Corporate 
and Securities Litigation" appearing on page 1 of the October 2, 
1974 New York Law Journal, it is stated that there is no basis 
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for fraud to be a required element of liability and it is 
illogical to 80 hold, that the particular rule and its place 
in the regulatory scheme is determinative as to liability, that 
rules which are actionable are those designed to protect in- 
vestors as distinguished from "housekeeping" rules, that the 
"know yoxu* customer" rule is so intertwined with Rule 10(b) -5 
that an analysis of the legal issues involved with respect to 
the "know your customer" rule violation alone has been difficult 
to analyze from the past cases dealing therewith, that Starkman 
(supra) held that liability resulted from the nature of the rule 
rather than from any presence of fraud as required in Me Mas ter 
Hutchison V. Rothschild & Co,. CCH Fed. Sec. L. Rep. ir93,5^H 
(1972), and that the reasoning of the McMaster case was unsound.* 


With respect to the issue as to >rtiether fraud is re- 
quired for liability, the article states: 

"it has been suggested that a Stock Exchange Rule 
violation is actionable when 'fraud* is alleged 
but not otherwise. McMaster Hutchison & Co. v. 
Rothschild & Co,, supra. However, the Securities 
laws do not suggest that federal Jurisdiction de- 
pends on whether or not fraud is alleged. Moreover* 
in most of the cases know your customer and Rule 
10(b) -5 violations are combined, blending the legal 
Issues and making a pure euialysis of the Stock 
Exchange Rule violations difficult, 

"To the extent that a 'fraud' violation must be 
alleged before Exchange Rules are actionable 
then Stock Exchange and dealer association z*ules 
are meaningless vehicles for federal civil liability 


'^See pages 42-49 of appellants' main brief for a complete analyses 
of the erroneous reasoning in McMaster, 
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because almost by definition the purchase or sale 
of securities will be Involved and the claim, to the 
extent that It alleges fraud, will fall within the 
broad scope of Rule 10(b) -5. No court seems to have 
so explicitly held, yet one Is hard put to think of 
facts that may state an Exchange Rule violation which 
will give rise to Implied federal civil liability 
without at the same time stating a 10(b) -5 violation." 


The article states a proper guide for determining whether Ex- 
change Rules are actionable which is that set forth by appell- 
ants, to wit; 

"To the extent that the courts are saying that Stock 
Exchange Rules which may be the foundation for im- 
plied federal civil liability are those designed to 
protect Investors, as distinguished from 'house- 
keeping' rules which are not actionable, one has 
some reasonably predictable guidelines for making 
distinctions . " 

A copy of Mr. Brodsky's article Is annexed hereto, as an appendix 
for the court's convenience. 


REPLY POINT III 

Any Factual Finding By The District Court That 
Boeing Did Comply With The Publicity Require- 
ments of the Focchange Is Reversible By This 
Court As Clearly Erroneous, 

Appellees contend that this District Court found, as 
a fact, that Boeing complied with the publicity requirements of 
the Elxchange, and that this court Is bound by any such factual 
finding. Firstly, It Is doubtful that the District Court even 
Intended Its statement that Boeing complied with the rule to be 
factual, since such statement did not appear under the portion 

1 
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of the District Court *8 opinion devoted to Its findings, but 
under the portion where Its legal conclusions were set forth. 
Assuming, arguendo . that the finding was factual, and not a 
conclusion of law, the finding Is clearly erroneous, within the 
meaning of F.R.C.P, 36(b) and, thus, reversible by this court. 

The court Is respectfully referred to pages 24-28 of 
appellants' main brief, where It Is shown that any such factual 
finding Is clearly erroneous and, therefore, the matter contained 
on those pages will not be needlessly repeated here. 

REPLY POINT IV 

Appellees Have Palled To Show That Plaintiffs 

Are Not Third Party Beneficiaries Of The List- 

Ing Agreement , 

Appellees argue that the Exchange's remedy for breach 
of the listing agreement Is limited to de-llstlng and that, since 
a third party beneficiary to a contract has no broader rights 
or remedies than the parties thereto, the appellants cannot 
obtain damages for breach of the contract since the Excheuige 
cannot. In support of their statement that the Exchange's 
remedies are limited to de-llstlng, appellees refer to the Report 
of Special Studies of Securities Markets of the Securities and 
Exchange Commission, H.R. Doc. No, 95, 88th Cong. 1st Sess., 

Pt. 4, Ch. XII at 566 & 567 , and to Intercontinental Industries. 

» V. American Stock Exchange. 452 P. 2d 935 (5th Clr. 1971), 
cer^, denied 409 U.S. 842 (1972) which show that the Exchange 




may delist a company if It breaches the agreement. However, 
there is nothing In the authority cited by the appellees, or 
anywhere else, that says that the exclusive remedy of the 
Exchange Is de -listing. Therefore, the Exchange's remedies 
are not limited to a de-llstlng and, thus, neither are the 
plaintiffs. 

Appellees attempt to distinguish one of the cases 

cited by appellants In support of the third parly beneficiary 

argvunent. We Inburger v. New York Stock Exchange, 335 P* Supp. 

139> by citing footnote 10 of the court's opinion therein. 

The footnote states, "Since the Exchange Is already liable for 

any breach of Its statutory duty, the Imposition of a virtually 

coterminous contractual duty will not have the disruptive 

effect of an unexpected civil liability, which Is sometimes 

seen as an argtunent eigalnst third party recovery " Appellees 

then argue that, since there Is no statutory liability of 

Boeing to the plaintiffs (assuming Point I of appellants' 

main brief Is entirely discounted), there Is no coterminous 

liability created by the contract and, thus, the Instant action 

Is distinguishable from We Inburger . However, the appellees are 

referring to a mere footnote and the court Is, therefore. In no 

( 

way stating that Its decision or opinion Is based upon the 
thought contained In the footnote. Moreover, If the argument 
described in the footnote were followed to Its logical con- 
clusion, It would have to be concluded that there never Is any 
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third party contractual liability Independent of other 11 a- 

Such a conclusion Is clearly euid obviously contrary 
to the overwhelming established case law^ and It Is obvious 
that nothing in the court's opinion was intended to reverse 
or contradict such case law. Clearly, the footnote was simply 
a tangential thought Involving contracts expressly required 
by legislation, which was Inserted only because such a contract 
was Involved In that case. Moreover, even If it Is assumed, 
yguendo , that the We Inburger case Is distinguishable from the 
case at bar , the other cases cited by appellants are more 
than sufficient to support liability to them as third party 
beneficiaries . 

The appellees argue that appellants cannot recover 
because they are bound by their first contract, namely the 
Indenture, and the listing agreement Is Inconsistent therewith. 
However, the obligations of Boeing under the Hating agreement 
are not Inconsistent with those under the Indenture, but are 
additive thereto. Moreover, If there is any Inconsistency 
between the Indenture and the Listing Agreement, the Listing 
Agreement, being the last of the two contracts entered Into, 
would govern. It Is an elementary law of contracts that. In 
the event of an Inconsistency between the terms of two contracts, 
the terms of the latest contract govern. Corbin On Contracts . 
fl 296 p. 1066-1067 (One Vol. Edition, 1952 ). The case of 
Constable v. National Steamships Co.. 154 U.S. 5I, cited by the 
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appellees, is completely Inapplicable to the case at bar. In 
the Constable case, one party to the contract subsequently 
entered Into am inconsistent contract without the consent of the 
other party . However, in the case at bar, there was no enter- 
ing into a subsequent agreement by the appellants without 
Boeing's consent since Boeing was a party to both the Indenture 
Agreement and the Listing Agreement and, thus, necessarily con- 
sented to both. 

Finally, the appellees argue that the plaintiffs cannot 
prevail on the third party beneficiary doctrine because there is 
no proof that Boeing's failure to issue the general news release 
caused their loss. However, the undisputed evidence necessarily 
and conclusively establishes that the breach caused the loss. 

The loss the plaintiffs suffered was the loss of their right to 
convert. This valuable right was wrongfully taken from the 
plaintiffs only because of the fact that Boeing cut off the 
conversion privileges in breach of the Listing Agreement. Thus, 
contrary to appellees' contentions, Boeing's actions directly 
and necessarily caused appellants' loss. 

Although the evidence conclusively shows that Boeing's 
breach caused appellants' damage, such evidence is not required 
for the appellants to prevail. The U. S. Supreme Court has 
recognized that, in representative suits, it must be presumed 
that the breach or violation caused, the damage to the class. 


- 21 - 


i 


J ^-ACfiliated Ute Cltlzena v. United States. 30 L. Ed. 2d 128 
( 1972 ) the Supreme Court recognized that such a presumption is 
essential in representative actions and held that, in an action 
based upon a failure to disclose: 

Positive proof of r eliance Is not a prerequ isite 

n necessary th.l thr 
material in the sense that a 
I considered them 

Obligatio n to disclose an? 
y t erlai f^t establtsKed 
tjie requlslie ele ment of causation and fact ." 

In the face of the foregoing, Boeing has failed to 
show any evidence to exculpate Itself from liability, or to 
show that Its breach of the publicity provisions of the listing 

agreement did not cause the precise damage that such provisions 
were designed to prevent. 


REPLY POINT V 

The General Arg^ents Set Forth By Appellees 
ttemptlng To Show That The Indenture Was Not 
A Contract Of Adhesion Fall To Take Into 

O^ThlJ cSse^^®"^^^*" Circumstances 


The appelllees have cited a nvunber of authorities 
wherein it was held that notice was sufficient and attempt to 
generalize therefrom to the Instant action. However, since 
adequate notice required to preclude a contract of adhesion Is 
the notice which Is reasonably calculated to provide actual 
notice under the circumstances, the appellees authorities are 
not applicable here. As stated In Mullane v. Central Hanover 



Bank & Trust Compaiiy. 339 U.S. 306 (I950), which was cited In 
Elsen V. Carlisle k Jacquelln, 42 L, W. 48 o 4 , "publication notice 
could not satisfy due process where the names and addresses of 
the beneficiaries were known , " 

Although appellees contend that trading of the debentures 
prevented them from knowing the names emd addresses of all of 
the holders, a mailing to the names and addresses that were known 
would have reached a substantial portion and, thus, would have 
been notice more reasonably designed to reach all. 

Boeing would not even have had to expend substantial 
additional sums to provide mall notice to the record debenture 
holders that the redenqptlon was at least Imminent, On February 
28, 1966, only eight days before the publication of the first 
formalised notice of redemption on March 8, 1966, Boeing mailed 
a proxy statement and letter to Its stockholder In connection 
with the shareholders' meeting to be held on April 25 , I966 
(A 153(a) 1137, E 37 ). However, nothing was said In the proxy 
statement or the letter to the effect that several meetings had 
already been held preparatory to the redemption, nor that on 
that very day a board meeting was being held to authorise the 
redemption. If Boeing had made a realistic effort to reach all 
of the debenture holders with notice of the redemption. It could 
have at least made some mention of the redemption In the proxy 
statement or In the letter at no additional cost. 
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j’s failure to utilize any of the 
lie particular case to notify the 
!demption, but its reliance only 
»licatlon requirement of the In- 
• formal publications of notice, 
iate the hardship upon the holders 
if the contract of adhesion, Ive., 
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In view of Boeing's failure to utilize any of the 
means available to it in this particular case to notify the 

j 

debenture holders of the redemption, but its reliance only 
upon meeting the formal publication requirement of the In- j 

denture together jith other formal publications of notice, 

Boeing did nothing to alleviate the hardship upon the holders 
created by the provisions of the contract of adhesion, Ue., 
the Indenture . 
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quire the Aral iMt to purahMe 
securities on beh^f of a cus- 
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his account - the know*your* 
customer rule.* 
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Cahulal JIaalfp Corp. «. Baeko 
S Ok.: 

**WlwUMr Um coiirU nra U 
Imply federal dell liability for 
-rials litr of exchange or dealer 
aoaodaUon rulea by a member 
oaimct ba dctaimlned on tha 
tl mpM^te all-or-nothing basla 
urgad hy the two poHles; rather, 
tha court must lo ok L» the jt a- i 
tuii.ot_tM part icular rule a ad 
lU placa'tn'tha regulaloryj 
jehe^ ' wilhHie" jicrty urging 
the ImpUcatlon of a fedaral lla- 
bUlty carrying a conalderaWy 
haavler burden of perauc a l cn 
than whaa tha violation Is of a 
aUtuU or o SBC regulaUon. The 
caao for ImpUcatlon would bo 
atroogaat when the rule Impoooo 
aa expUdt duty unkaown to tho 
com moo law.”" 

Eardea Carried 
After quoUag that language 
from Cdoahil. Judge Wdnfcld. 
tafoirtag la tha particular rulaa 
tha defeadanU ware aocuaad of 
vlolaUng, aaM .that . . upon 
tho faeU fcar/praecntad” plaln- 
tUf ouAManUy earrled Ma b*ir- 
tfaa to oatabit* Jurtsdlctton u •- 
dor Section ST of tho Bxehaai o 

Act” " Tha oouilJhULtt^nil a 
Uia- -defend anti wora ehSrg 4 
with vMaUng worn SOuPThi 4 
have among thtirVirpoooo pr - 
teotlon of the cuotemor. Tbrr 
may be considered aa tnUgral 
part of SBC rcgulatkNio In fur- 
therance of the purpoae of Um 
1934 Act to ’*lnaure fair daall a g 
and to protect tnvestora.”" 

Far thtwr rvaaens and using 

• he atandard af CotonkU, tbs 

• •Mirt. In rffact. found that If tha 
facto la Um earn pla hi t wora truol 
thato arauM ha a vladaUBa of 
aiath exchaaga nOra. tmptl s d 


\/ 


i 




federal civil llaMllly fnr Ihr vio* 
latlon and therefore the broker- 
age Arm waa not entitled to nrM- 
trate Ita claim dcapita an other- 
wlae valid arMtraUoo ' agree- 
' ment 

WkUe Judge Welnfeld In 
^gterkmen concluded that a vlo- 
^latlM of atock exchange rulea 
weiM, under the climnMtanear 
••mt that caae, reaiilt in federel 
'*^¥11 UaMllty, the oppoeite reault 
aleo haa been reached — at leaal 
where ao fraud waa alleged. 

ill It |l|l•vllHl^ I Ji.’ie •• the phiiii- 
llff iiiiiiirieHaliilly iii^cil Mir 
cum I III hold that I he hnmv- 
your-ciiNtoiner iiile crenled a 
feilemlly |ii»lri ti-d right na fiil- 
lUWN . 

l*iir|MiM- «f l(l|||••« 
l/iiili-r the Keniil|i.'!i Kx- 
ihanKe All of I'l.'M ii.iUoimI 
iiei iiiillea exi loingex me legla- 
teeril u-ith Ihi SEC. Their nilrx 
miiai lie "ilrKigned to pi event 
rmiidulepl a ird manipulative 
acta and "protect tn- 

veatoix and the public Inteieat. 

.** ** 

Although "the SRC haa dele- 
gated to the arniritli.x ex. 
ehangea riile-mahlng authority 
over the actlvillea of their 
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n-embcri the BEC itaelf main 
Ulna coitrol over nonmembet 
broken and dealara. . , " 

Then la a "parallal” BBC rtile 
fer nonioember Srma and "be 
ciiuae both rulea hava the aame 
aoiirre of authority, the 1B34 
Art, It would be manlfcally un- 
Juat to draw tha dlatlnction 
that one of the rulea (lbb-10-4) 
preaente the baaia for a federally 
recognizHhle Ixaue while the 
other (the know-your-cuatomar 
rule I doea not eimply becauae 
tha former waa promulgated by 
the BEC while the latter wee 
promulgated by an Individual 
exchange acting under the ape- 
dAe delegated authority of the 
BBC." 

The court, however, dtamlaacd 
Use complaint, concluding that 
! "the dlatlnction muat bo dnwa"** 
by the following analyata: 

*Ob\liNia Alaimer* 

When Congreaa Intended to 
nfer to exchange nilee it did 
ao "In a very obvioue manner" •' 
such aa In that portion of the 
1A34 Act which providea that 
any attempted waiver of any 
provision of the act or any "rule 
of ad exchangr" la void." More- 
over, tha 1934 Act provides It 
shall be conairued to prevent an 
exchange from adopting eny 
rule not inconalatent with ap- 
plicable atate law; If the know- 
your-cuetomcr rule were "the 
equivalent of federal law ..." 
stock exchange mice would 
take precedence over slate law.'* 

The cxnirl also referred to 
"eUxmg policy leaeons for And- 
ing that rules of atock ex- 
changee do not act forth ' fed- 
erally protected rIghU" pai- 
llcularly referring to ColonM 
Jleaffy Cor/i. o. Bnche d Co.," 
In which the Court of Appeals 
for the Second Circuit ex- 
preexed concern that federal 
ceur a might be aadtlled with 
"gai len - variety c u a l o m e r- 


brokri aiiiu, even though the 
ciinlnivrray whs bet ween illl- 
r.ciie Ilf the aamc state, the 
aiiiii in ipicHtion did not attain 
the Juiiacllrllonal amount re- 
quired by 28 \ 3 . S. C., aecUop 
1331, and there waa no Indica- 
tion that the case would be 
decided dilTerently under state 
law'. . . 

Despite the aliove analypla. 
the trend of the casee seems io 
be towarils holding that ccitnin 
ta«^i|iige lulea art .auUwuabls — 

at leart under some clrciim- 
atancea. However, the atandarde 
for proving violations are un- 
clear and blurred by a combi- 
nation of the exchange rule 
vtolAllona with "fraud" viola- 
Uena, such aa Rula lOb-8. 

rredlrUldn fliiidellnea 

To the extent that the courta 
era eaylng that stock exchange 
rulu which may be the founda- 
tion for Implied federal ctvtl 
lldblllly ire Ihoaa designed to 
prM^ .Invralora, aa dlatln- 
gu.l^ked 1 rom "housekeeping" 
rulea which are not actionable." 
nne.bas.aome reasonably pre- 
dloUbla-guldallnca for making 
d||tlneUons. However, It ' is 
dlAlcult to tell what the court in 
CrUouM Rnnttit means, In terms 
of practical application, when It 
aaya that a party arguing tha 
Implication of federal liability 
has a "ccoxlderably heavier bur- 
den of persuasion" whan It urges 
a breach of an exchange rule 
and that "|t]he caae for Impli- 
cation would be atrongast when 
I he rule iniposca an explicit 
duly unknown to the common 
law. . "ft Erasing the 
question in terms 'of burden oi 
pa^ueaion on a acale of whether 
>r not the duty wee known to 
me cowaaou tow baa no appar- 
ept fpiMi ^ iMirH tho aacuriUea 
Ifwa. 
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